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Ilclore I l ie C'oiiiinissioii 

Replv to Opposition to Request for  Special Permission to 
File Exceptions Excccdine Twenty lsicl Pares 

Pati-icia Brasher hcreh) l i les  her Reply iii rcspo i i x  to the Enforcement Bureau's 

('.Rtiicaii'.) Opposilioii ' to RcclLut tor Speci;iI Permission to I'ile Exceptions Lxceedlng Twcnty 

I \ i c I  I ' a p  ("Oppwi~ioii") On Septemhcr X. 2003. in response to the Initial Decision of 

Atlininistrativc Lam J~idge A r t h u r  I Stcinbcrg. T U '  03D-02. i-cleased August 8. 2003 (the 

'-1iiitial Decision"). I<onald I3ra4ier. Patricia Brasher and  DLB Enlerprises, Inc dba Metroplex 

i"1)I B.') each l i lcd their o w n  appeal ot l l i c  Inilia1 Decision. and each appeal was l i t led 

"l:\ceptioiib .. I'hc tlircc tlelendaiits col lccl ively filed two additional documents The three 

dctcndants lilecl one appeal t i t lcd "C'onibined Exccplions.' and a document t i t lcd "Request for 

Special  Pcrinissioii Lo f i l e  C'ombinctl liuceptioiis Escceding Twenty t i v e  Pages" (-'l<eqLiest") In 

[I icir I<cclLicsL. the defendants asked l i ir  [he ('oniinission, h>i- the sakc of clarity. to accept their 

( 'omhined [Jrccption.: i n  l ieu oI'thc tlircc in i l l \  idual Exccptioris concurrently placcd o n  lile. and 

tu  granl pci~inission Icir the ('oiiihinctl I 'uceptioiis to c\ceed the tuenty five (25) page l~inil 

iiiiposed hb Section I 277(c) oi'thc C'oni in i~sion's rules /I 

I'Iic Bureau provides no ci lal ion to rule i i i  support of i t s  Opposition If the Commissioii I 

dccii is llic thirciiii's Opposition iiol properlq hi-ought. I lefeiidant rcspccttiil ly requests dismissal 
o l ' lhe  i i i s h i t  Repl!, a \  inwt 



On Scptciiihcr 12. 200; the Iinforcemeiit Bureau (.-Bureau .) filed its Opposition The 

Oppo\itioii .;kites [hat the niireati is opposed to the Comiiiission'~ acceptance of [he Exceptioiis 

i i l cd  by ciicl i individual detendant. the Cnmhined Exceptions and the Request The Bureau's 

~i~gtiiiicnts c i i i i  l>c summai-i/ed a\ Ihllo\\.s ( 1  ) the individual defendants wcrc not each entitled ta 

lila t l ie i r  n\\ii appeal. (2) tlic i n c h \  iduallq l i led Exceptioiis should colleclively be deemed to 

c\cccd t l ic page Iiiiiitalion prescribed 111 Section 1 277(c) o f t l i e  Coiiimission's iiiles. and (3) 

1 1 i ~ ~ c  i s  no precedent to supp(iri the liling of the Coinbincd Exceptions The Bureau suggests that 

tlic Coi i in i iss in i i  slintild d ismiss (he Req~iest. the Cvmhined tsception and tlic individual 

I l \c rpr ions.  ordct the defendants to immediate ly  and collectively l i le a single set of Exceptions. 

ciiid granl die hireail ten ( I  0 )  iiddiliniial days t u  respond to the refiled single. twenty-live (25) 

~pagc \et ot' 1;xccptions As d i ~ c t i s ~ c d  below. the Burcaii's arguiiicnts and suggestions are wholly 

\ \  ~[l ini i l  iiicrit. arc tin\tipportcd by prccedrnl. seek to dcprive the defendants o f  their righl to due 

1prwxs\ under the la\\ .  here preseiitcd in  ii pleading that is noL 111 compliance \wtli the 

( i i i i i i i i i ss inn 's  rules. ;itid .;houltl hc dismissed hy the Commission 

I The Indi\~idual Defendants Arc Each Entitled to F i l e  Their Oun Appeal 

1 lie R u r e a u  proffers tlic ;irgumenl I l lat dcfcnclants who Iiiive cnoperatcd to collectively 

Ioi.\\arcl a iiniticd defense during i i  Iicaring are prohihitcd from each individually submitting their 

ii\\ i i appcal In wpporl of [hi.; ptopcisition. tlic Rureaii statcs i n  its Opposition the defendants arc 

"pl;iyiiiy I jd and Ioosc \wth llie C'oiiiiiiission's requirements" by each electing to individually file 

t l ic i i  ~ i w i i  I \ceplioiis to the Inilial Deci \ io i i  Opposition a t  2 To c.rtahlish that the individual 

~lci~nclants  are prnhihitcd from tiling their own t-,xceptions. tlie Bureau cites no rclcvant 

prccccIcIit. 1 ~ 1 1  iiistcad relies 1111 a 4mving iliiii ihc dcfcndalits ha\!e in the past pooled illelr 



i c ~ o u r c c s  to col lcct ivclq defend \&hat they deem to be common interests ' I ' l ie Hureau accurately 

iioteh that t l ie detendants \bei'e i .cprcwitcd by one set ol'altorneys. collectively tiled a single 

I'roposcd Findings ot' Fact and C'onclusions ot La\ \ .  and col lect ively tiled a single Rcply to the 

liuic;iu's Propcisctl 1:iiidiiigs 111'1.x~ a n d  ( 'oiiclt isiotis o f i , a w  ' 
The Bureau'\ analysis reflects i io more t l i i i i i  the Iact that the defendants pooled their 

~ c s o ~ i r c e s  to defend theinsel\ es in ii matter in which they adinittedly had a close commonality of 

irilcre.;t I Ioucvcr. the Burcau ignore? tl ie tact that the Order to Show Cause, Hearing 

l ) c \ i y ia t io i i  Oi-der a n d  Noticc of Opporlunity for I learing ("Heal-ing Designation Order") 

; m / / i ~ / d ~ / / i ~  named each separate ipirt!, tlelkndaiit. directed t ha t  each separate party dcfciidant be 

/ / d i i ~ / ~ / u u l / i ~  w v c d  'I copy 01' the I learing 1)csignation Order, and warned that a failure by any 

/ m / / i ~ / d w /  piirl) to inalte an appearance would act as a waiver otthnl  party.5 right to be heard - 

hut no t  ofthc right 1 0 1 .  other t lel tndants to bc heard It has been clear fiom the very inception of 

matter tli;it each individtial dclcndant had indi\'idual interests In that regard. Ronald 

131,islicr. I'atricia Hiahher and LII I3 I.,nkrpriscs. lnc each liled a separate Noticc of  Appearance 

oil September 1.5. 2000 

I he i l log~c o f t h e  Burcai.;  positinii is evident from ii cursory review of the  vule entitling 

partics to appeal a n  ini t ial  Dcci.;ion 

daic on \ \h ic l i  ptihlic release n f t h e  11111 text nfan  initial dccision 15 made. or such other time as 

~ l i c  C'o inmi \s io i i  iiiiiy specif>. any of the partics ilia) appeal to  lie Coinmission by filing 

cuccptions to t l ie  i n i t i a l  decisioii 

Thc Commission's rules state '.[w]ithiii 30 days after thc 

'' 47 C' k I< 5 I 27h(a)( I )  (e i i i p l i as~s  added). It could not he 

' I k l ' e n d a n ~  avcrs h i t  the tlei'endaiits' carlicr combined eIh1-k spared the iresources of 
thc Court ai id  the Rurcau. aiid that thc Rcquest would have the same posltive effect for the 
Hureau and the Coiiimisslon 



clciircr ihai !he Commission intciidcd to allo\\ an) parties to a proceeding to tile their own 

<I ]I peu I 

I'hc plain language ol'thc i ~ d c  cniitains n n  I~mitatioii on an individual party's right to 

,~ppcal other than th?  page limit and othci. cxtrancou5 adininistrativc matters described later i n  the 

i r i le  

IHic I3ui.eau.s arguiiient that tlic individual dctimdants havc n u  individiially-lield right to appeal IS 

iinsupportcd lh! precedent. la\+ (11- irtilc. ant1 none i s  offered by the Bureau i n  support ol'its 

s ~ i ~ i i i g c l ~  shril l  submi.;sion 

g i~c \~anccs  IO be heard. e\,en i f  thal defendant IS married to a codefendant The Bureau's 

11i.opo\iil t o  am:ilg;iiiia~e (he c l ~ l e n d a i i ~ s '  individual rights to appeal into a single. collective right 

15  Icgally unsupportahlc 21s tliose riglils cannot be rcduccd by mergei- for the convenience ol'the 

IRui-cati. as cach part>'\ right I S  inext inp i is l iab le  and inalienable 

I lie Commission's rule i s  nccessarq IV el'l'ectuale (he due process rights of each dcfcndant 

The right to due proccss entit les any defendant an opportunlty for i t s  

r l i e  ('oniniicsion iiitiht nolc that hac1 an! individual defendant lai led to t i l e  a Notice of 

\ppe:iiiincc. that defendant \ \ o ~ i l d  I inc  hcen deemed tu  havc waived i ts  right to a hearing in 

iiccord u~tli 47 c' F I< $ I ')2(a). causii ig tlie facts as dcscribcd i n  (he I tearing Dcsignallon Order 

l o  he prcscntcd tci the Commis\icin fiir tlic C:ominissinn's disposition at I t s  discretion. 47 C F R. 

+ I 0 2 ( c )  and ( d )  Accordiiigl). 11 blr\ Brasher lailed to enter her iinLice nf appearance, her 

individual i i i teresls i n  lhis inattcr \botild have heen i~iled upon hy the Commission long ago 

S ~ n c e  l l ie  ( ' om i i i i ss in i i ' s  I<ules moiild h a w  applied to Mrs Brasher individually under those 

circtinistanccs. and n o t  to an! other named party. it is apparent that defendants alone hold the 

right a n d  obligatioii to appear hcforc t l ie nscncy 



Siinil:iI-l!. had MI-s l i i-asher I'ailed to appeal the Initial Decision. the licciises held by Mrs 

Ilrashei- \\nultl h a w  autoiiiaticall~ cancelled iii accord with the tcrins 01.47 C I: R 4 1 27h(e).  In 

such 'iii ~ i i s t m c c .  the Iiceiisc:, of'tlic rcinaining two  dctcndants ~ . o i i l d  nevertheless coiitinuc to be 

\,slid c i c y w  thc LdLxtion ol 'b l rs Biashei- to tile Exceptions Fiirtherinore. the right o f t h c  

remaining clrtendants to appeal the Initial Decision \hould he unchanged 

cuiiiple described 'ibove. II is clciir Lha~ Mr\ Brasher's rights are individual to her. and severable 

l'roiii tlie ollier ilefeiidniits A s  siich is the case. (he Bureau's position is simply conlrary to l o g ~ c  

and  la \ \  

fhus. as with the 

7 - 1 hc Individual Delentlaiit's kxccntions C:annol be Deemed a Single Appeal for the 
Purpose': 01 '  Calculati i i~ C'uinpliancc Wilh (he P a w  Liinitation Exmessed in Seclion 
I 2 7 7 1 ~ )  of t l i c  Cominissioii.:, R ~ i l e s  

1 lie C'wiiiii\sioii's rdcs  aiford each ol'lhe defendants a n  absolute right to file (heir own 

I ~:cepl icins I n  the Initial L1cci':ion .Accnrilingly. the combined page length of the  individual 

I ~ ~ ~ e p t i n i i s  15 irrelevant toward': (lie calculattoii ofthc page limit exprcssed i n  47 C.' F R 5 

I 277(cj SI long a': e x l i  o l l h e  Euccptioii\ complled with thc page limit prescribed i n  Section 

I 277(cj  each ot'thc tuccplions I\ tnlid. a i d  because Mrs Brasher's Exceptions was Icss than 

l\\ciit) l h c  (25)  page': i n  Ienglh. i t  I:, \'ilicIly bcfore the C'ointnission 

1 he I3urc;iti ;n-giicd "[hat (lie intent ot'thc 25-page liinit is to focus exceptions to germane 

i iwttcrs. and  11) i iwi i i l  re-litigating Lhc enlire caw before the Coinniission -'' Opposition at 4 

Mi > Brasher does not qucstion or oppohe the Commission's desirc h r  concise expression within 



I-xceptioii\. and  tiled h i s  document within the codified page limitation Accordingly. employing 

the oiil!, coditied yardstick. tlie Rureau's stateineiit ol'thc Commission's intent I S  not relevant for 

m) cvplicable purpow TlictcIiire. tlie precedent citcd by the Buieau does no more thaii restate 

t hc  p i i ipcix o f t l i e  page Iimll. hut does not denionsirate [hat MIS Brasher has actcd i n  violation 

More impoi taiit ly. the C'ommission's rule.; c lo  not grant ii right for individual defendants 

lo combine their appeiils T h e  rule\ : i110~ incii\~idual partles to lile exceptions, 47 C r R 5 

I ?76(a)( I ) .  h u t  iio\\liere dewiihc. a right to collcctivclq appeal Esscntially, t l ie BLI~~ZLLI'S demand 

l1i;iI the Comni isw i i  order Mrs I l rxher  aiid the other defendants to lile a single set of 

l.\ccptions limited to twentq l i \c  (25)  pages' is a demand for a pleading that is not contemplated 

1,) t l ie C 'omn i i ss io i i ~s  rules 

I : \cept io i is  \:inlate i l i e  Commission's iuleb. those three individually filed Exceptions were the 

oiil!' Iorm ai' txceptinns MIS Bra\her and ilie other delentlank were permitted to f i le in accord 

\ i i i I i  the ('omiiii.;sioii~s rules 

Ihus. contrar) to the BLircau's claims that the three individual 

-. 
1 I'lic t i l ing of the Combiiied Excentions I s  No More Than The Logical Adiunct To A 

Part1.s Right. By Rule, to Fi le  A Reqiiesl Ibr Special Permission To File ExceDtions 
Exceediii~: 1 wenty Fivc l ' a ~ e s  

h e  Burenti cliariictcrizcs t l ic detciidunts' Conibincd Exceptions as contrary to the 

( 'oiiiiiiission'~ r ~ i l e b  and tisupporled b! precedent because it was filed concurrently with, and 

crl'krecl in l iet i  01: the iiidividiiall> tilcd exceptions. and Ltatcs that tlie length ofthe document 

e\lablishe.\ that it I S  d i r c e  times the length allowcd by Section I 277 " Opposition at 4. Mrs 

t3r;rsher doe.; not argue that the ('ombiiied Exceptions IS indecd ncarlv three Limes the length of 

h 



iiii I:uception permitted by the rilles ' Nevertheless. the Commission's niles allow that any pany 

lilitig c.uccpuons to an Initial I)cci.;ion I S  entitled to file with the Commission a rcqucst for 

\pcct;iI Ipcrtiiissiun to tile a brief that exceeds the tucnty five ( 2 5 )  ~pagc l i m i t  Thus, Mrs. 

131 i1sher.s and tlie nilier defeiidanls- request for special perinission was clearly conlemplaled by 

11ic ( ' ommiss ton ' s  I-tiles and a l lu \ iah le  ihereunder 

MI\ Rt-ashel and the other dctcndants. having all-eady prepared their individual 

Fxccpitonr. r c ~ i l t ~ e d  that the ('ommissinn's revicu ofthc Initial Decision and the Fxceptions 

\zoulil lx l i c ~ l i t a t e d  by lhaving to re\ ieu only a single C'omb~necl Exceptions rather than three 

tiidi\. tdual x t s  0 1 '  I:\ccptioti\ Request at 2 Accordingly. the defendants prepared a single set of 

c'omhined lrcepticuis and lilcd that document along wi lh  their individual Exceptions The 

( ' ~ i m m t s \ i o n  should note. thc Coiiibined Csceptions contains n n  argument not all-eady expouiidcd 

upon ti1 the individual Except ions In point ( 1 1 '  Ihcl. lhe ( 'nnibinct l  Excel~tions i s  no more than a 

I'LIII recitation n t e a c h  detcndant's arguments compiled tbr coi~vetiience In a slngle document. 

Ha\. tiig alt-exly complied Lb i th  t l ie cleat-1y articulated requit-ement to t lmely lile an 

i i i t i ~ ~ i d u a l  I:sccptions. M I S  Rrasher participated in tiling a document that the Commisston may 

tcjcct. ai11)pi or tgiioi-e 

\ \ t ih i t i  the individual Exceptions.  lie RiireiiLt uodd not be prejudiced by acceplance o f the  

( 'ombined F,uccptions and. ti1 liict. wottld Iikel> find response easier 

Since the argiiiiients wilhin the combined documeut arc equal lo those 

I he tjttreau m r n p t s  to argre that the Itngili of the Exceptions IS contrary to the 
I i t lcs 311d represents a n  attempt to relttigaic tlie entire cas2 Opposition at 4-5. The subject 
matter generated more than 10.000 pages o f  transcripts. depostiioli:j. evidence, and plcadings, 
\flitch coitld not he rclttigaied \ \ i t l i t i i  a scant 75  pages 111 fact. the AL.1.s dcclsion would not fit 
\ i t th i t i  7.5 puses. douhle yxiced 

7 



4 I' l ie I3ureau Has Iwmxl The Cmniission-s Rules 111 I'ilinc Its Opuos~tlon 

111 it'; cl'fiirt IO characicrirc the dei'eiidants as attempting Lo sl\irt thc Coniinission's rules 

1 0 1  theti. nwii p u r p o w .  the Bureau li;i': itself ignored the C'omin~ss~on's rules t.ntlrely absent 

li-oiii l l i e  R L I I C X - S  Opposilioii I S  it cci.titicale nI'ser\r~cc Al l  pleadings t i led helcxe the 

C oiiiiiii\\iciii arc required to coniaiii ii ccrtiticate o f w v i c e  47 C' I' R $5  I 47(g). I 21 1 and 

I 290 Accordingly. if thc Bureau 1 5  \eeking I O  delinic Mrs. Brasher for an alleged vinlation of 

Ihc C'uni i i i ission-s proceduie\. (t ie C'onii i i issiuii should hold that thc it is incumhent upon the 

Ijureaii [(I. ~ i l  least. lilc :I p1c;ding th is  IS iiot procedurally deficient and siiblect to suiiimary 

d ISnllssal 

.> I l ie Hui.eau's Request ihi Additional l-inie Is Not O p ~ o s e d  

Mrs I3raqIicr tinds it ctii.ious that  tlic Bureau went to sucli vitriolic Icngths to. in essence. 

r c q t i e ~ ~  an cy icns io i i  vftinic 111 which to rcply I lad tlie Bureau simply called undersigned 

c ~ i t i i i ~ e l .  the Ihireau would h a w  discowred that Mrs Braslier does not oppose any such request 

lis\ iiig \&rcslled tiiriniisly with the complexity ofthis case. Mrs Braslier understands fully the 

(I i t t icu I t ies I tnvol \,ed 

The Ihireau x x k s  a n  additional ten ( I O )  days to respond to (he Exceptions tiled by the 

t lclcndants \Irs Braslier i e i chy  iirgcs tlic Cominissiun IO grant to [lie Bui-eaLi the ten-day 

cxicnstun aiid.  tu turther ; issis~ the Ihireati. Mr\  Brasliei agaiii rcspcctfdly requests (hat the 

( ' u m m i s s i o n  graiil llic Request Tor Special Permissioii so {hat (he Btireau i5 le f t  to respond only 

111 one ~pleadlllg 

8 



6 ('unclusion 

Mr\ Brashcr respectlully reintiids [lie C'oinmission that the inattcr hcfore it i s  complex, 

i i i! 0 1 \  cs  i i iul l iple parties. clclendanL<. \\iIncsscs. and rcanis ottestimony. More significantly. thc 

inialtci i i i w I \ ~ e s  \ ~ l i r t l i e r  Ihe ( ' o i i i i i ~ i s s i o i i  w i l l  ~al\e the uiiusLial step ot i i ivnki i ig the "death 

Ipeiialt! 
.. 

I Iiider sLicIi circuiiistaiices. the rights of Mrs H m h e r  i i iL is t  be strictly protcctcd and the 

peisoiis appearing in  lhis malk i -  4ioulJ be alloued to develop a tii l l record Thus. for the reasons 

\latcd above. Mrs liraslier urges the Commission to grant the Bureau the ten-day cxtcnsion and 

IO grant thc Ilccluc5t I-or S p c c i i  I'el-mission li)r gocid cause shown niid to otherwise rule in 

:Lccord \uit l i  the rcqticsts herein 

Respectfully suhmitted. 
Patricia Brasher 

By 

Garret Hargraue 
I h ~ c d  Scprciiihcr 22.  2003 

Scli\\aninger X. Associates. I) C 
133 I I I Street. N W Suite 500  
Wasliiiigtoii. L) C 20005 
( 2 0 2 )  347-85XC 
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CERTIFICATE OF SERVICE 
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l~i i l~~rccinei i t  Htircati 
-135 12'"  Street. N U: 
\vaslllllgt~lll nc' 20554 
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